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Fair Work Act 2009 
s.185—Enterprise agreement

Miriklis Earthmoving Pty. Ltd. T/A Xpower
(AG2023/3421)

XPOWER ENTERPRISE AGREEMENT 2023

Building, metal and civil construction industries

DEPUTY PRESIDENT MILLHOUSE MELBOURNE, 13 OCTOBER 2023

Application for approval of the XPower Enterprise Agreement 2023

[1] An application has been made for approval of an enterprise agreement known as the 
XPower Enterprise Agreement 2023 (Agreement). The application was made pursuant to s 185 
of the Fair Work Act 2009 (Cth) (Act). It has been made by Miriklis Earthmoving Pty. Ltd. T/A 
Xpower (Employer). The Agreement is a single-enterprise agreement.

[2] The notification time for the Agreement precedes 6 June 2023. Accordingly, the 
legislative changes to the Act in relation to the genuine agreement provisions which 
commenced on 6 June 2023 do not apply to this approval application.1 However, the Agreement 
was made after 6 June 2023. Accordingly, the amendments to the better off overall test have 
commenced and so apply to this approval application.2

[3] The Agreement lodged contained two typographical errors in clause 21 and Appendix 
A. On 5 October 2023, the Employer filed amended pages of the Agreement correcting these 
errors. I am satisfied that the corrections should be made and that it is appropriate to do so 
pursuant to s 586(a) of the Act.

[4] The Employer has provided a written undertaking. A copy of the undertaking is attached 
in Annexure A. I am satisfied that the undertaking will not cause financial detriment to any 
employee covered by the Agreement and that the undertaking will not result in substantial 
changes to the Agreement. The undertaking is taken to be a term of the Agreement.

1 The Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (Amending Act) commenced operation with 
respect to the genuine agreement provisions and the better off overall test provisions of the Act on 6 June 2023. However, 
in relation to the genuine agreement provisions, Division 11 of Part 26 of the Amending Act provides that Part 2-4 of the 
Act continues to apply, as if the amendments had not been made, in relation to any proposed enterprise agreement for which 
the notification time occurs before 6 June 2023.

2 Division 12 of Part 26 of the Amending Act provides that the amendments to the better off overall test apply in relation to 
enterprise agreements made on and after 6 June 2023
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[5] Subject to the undertaking referred to above, I am satisfied that each of the requirements 
of ss 186, 187, 188 and 190 as are relevant to this application for approval have been met. For 
the purposes of the better off overall test, I have had regard to each of the matters in s 193A(2)-
(7), and I observe that no views were expressed for the purposes of s 193A(6A).  

[6] The Agreement is approved and, in accordance with s 54 of the Act, will operate from 
20 October 2023. The nominal expiry date of the Agreement is 13 October 2027.

DEPUTY PRESIDENT

Printed by authority of the Commonwealth Government Printer
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20. DISTANT WORK  
 

(a) When an employee is engaged on Distant Work where the Company provides accommodation, 
an allowance of $110.00 per day for meals will be paid to the employee. 

(b) When an employee is engaged on Distant Work, the employee will be paid from the start to 
finish time at the site. 

 

 
21. ANNUAL LEAVE 
 

Period of leave 
(a) Full-time employees are entitled to 4 weeks (20 days) of paid Annual Leave accruing pro rata by 

pay period. 
(b) While annual leave is to be taken by agreement between an employee and the Company, and 

the Company will not unreasonably refuse any request by an employee to take annual leave, 
employees are expected to utilise Annual Leave within 12 months of it accruing and to give the 
Company at least two weeks’ notice of their intention to take leave, unless there are exceptional 
circumstances. 

Cashing out of annual leave 

(c) Paid annual leave must not be cashed out except in accordance with an agreement under 
clause 21(d)-(l). 

(d) Each cashing out of a particular amount of paid annual leave must be the subject of a separate 
agreement under clause 21(d)-(l).. 

(e) The Company and an employee may agree in writing to the cashing out of a particular amount 
of accrued paid annual leave by the employee. 

(f) An agreement under clause 21(d)-(l) must state: 
i) the amount of leave to be cashed out and the payment to be made to the employee for it; 

and 
ii) the date on which the payment is to be made. 

(g) An agreement under clause 21(d)-(l) must be signed by the Company and employee and, if the 
employee is under 18 years of age, by the employee’s parent or guardian. 

(h) The payment must not be less than the amount that would have been payable had the 
employee taken the leave at the time the payment is made. 

(i) An agreement must not result in the employee’s remaining accrued entitlement to paid annual 
leave being less than 4 weeks. 

(j) The maximum amount of accrued paid annual leave that may be cashed out in any period of 12 
months is 2 weeks. 

(k) The Company must keep a copy of any agreement under clause 21(d)-(l) as an employee 
record. 

NOTE 1: Under section 344 of the Act, the Company must not exert undue influence or undue 
pressure on an employee to make, or not make, an agreement under clause 21(d)-(l). 
NOTE 2: Under section 345(1) of the Act, a person must not knowingly or recklessly make a false or 
misleading representation about the workplace rights of another person under clause 21(d)-(l). 
NOTE 3: An example of the type of agreement required by clause 21(d)-(l) is set out at Schedule 
G–Agreement to Cash Out Annual Leave of the Building and Construction General On-site Award 
2020. There is no requirement to use the form of agreement set out at Schedule G–Agreement to 
Cash Out Annual Leave.  

Excessive leave accruals: general provision 
NOTE: Clauses 21(m)-(y) contain provisions, additional to the NES, about the taking of paid 
annual leave as a way of dealing with the accrual of excessive paid annual leave. See Part 2.2, 
Division 6 of the Act. 

 

 

http://www.legislation.gov.au/Series/C2009A00028
http://www.legislation.gov.au/Series/C2009A00028
https://www.fwc.gov.au/documents/awards/resources/nes.pdf
http://www.legislation.gov.au/Series/C2009A00028
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Pay Rates     
  

Classification  
CURRENT 

RATES  

PAY RATE 
UPON 

AGREEMENT 
APPROVAL 

BY FWC 

PAY RATE 
JULY 2024 

PAY RATE 
JULY 2025 

PAY RATE 
JULY 2026 

JL = Junior 
Labourer 

$28.00 $30.24 $31.45 $32.71 $34.02 

L1 = Adult 
Labourer = 1st 
12 months  

$36.73 $39.67 $41.26 $42.91 $44.63 

L2 = Adult 
Labourer = after 
12 months 

N/A $40.67 $42.30 $43.99 $45.75 

IP = Instructed 
Person (CW1d)  

$39.29 $42.43 $44.13 $45.90 $47.73 

PO = Plant 
Operator (CW4)  

$42.62 $46.03 $47.87 $49.79 $51.80 

TL = Team 
Leader  

$44.31 $47.86 $49.77 $51.76 $53.84 

WM = Works 
Manager  

$47.14 $50.91 $52.95 $55.07 $57.27 

 
 
 






